HOW THE FIFTH AM ENDM ENT IM PACTS FAM ILY COURT IN DOM ESTIC VIOLENCE CASES

Both the United States Constitution and the California Constitution allow a person not to be
compelled to be a witness against him/herself in a criminal matter. This is an easy thing when the
person is in criminal court. It becomes a little more complicated when the person is a witness or
a party in another court or another action.
This article deals only with domestic violence cases. These cases are in Family Court for domestic
violence restraining orders and there either is a criminal case pending or not yet filed.
To make this easier to read, I will use Respondent when referring to the person who is accused of
committing a domestic violence offense and Petitioner for the person against whom the violence
was alleged to have been committed.
The Respondent has the right not to make incriminating statements in any proceeding. This
includes discovery, hearings, and any other place where statements may be made. The general
rule is that the Respondent cannot be required to testify at the restraining order hearing. The
Respondent does not have to produce any discovery regarding the domestic violence issue of the
Respondent timely claims the privilege against self-incrimination in response to the discovery
request.
Courts usually grant a continuance until the criminal action is concluded. The temporary restraining
orders stay in effect. Once the criminal action is concluded, then the hearing in Family Court can
go forward. Usually the criminal case is dispositive of whether or not permanent restraining orders
in Family Court are issued. If there is a conviction, the permanent restraining orders will almost
always be ordered.
The Respondent must make sure that s/he doesn't say anything to anyone but his/her attorney.
(It is usually a good idea in these kind of cases to have an attorney who practices family law and
knows something about criminal law.) If any discovery is sent to you to answer, you need to assert
your privilege against self-incrimination in a timely fashion. If you do not, you will lose this right and
be required to testify against yourself and be required to respond to the discovery request. This
means that the court can compel you to answer the questions or sanctions will be imposed.
Sanctions can be anything from you paying money to the other side to the issue being decided with
only the other person's information.
In order for Respondent to give up his/her right to remain silent, s/he must knowingly and
intelligently waive that right. This means that s/he has to know the consequences if s/he talks
about the facts and that s/he understands that whatever s/he says can (read will) be used against
her/him in the criminal case. If you are ever unsure of whether or not you have a “right to remain
silent”, you should immediately consult with an attorney. It is best to consult with an attorney who
practices both family law and criminal law or who handles domestic violence cases.
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